
FINAL DETERt* l INATION OF THE ADMINISTRATOR 
CONCERNING M. A. NORDEN SITE PURSUANT TO SECTION 404(c) 

OF THE CLEAN WATER ACT 

I . I NTRODUCTION 

Under Sect ion 404(c) o f  t h e  Clean Water Act (CWA), t h e  Admin is t ra to r  
of t h e  Envi  ronmental P r o t e c t i o n  Agency (EPA) i s  au thor ized t o  p roh i  b i t  
t h e  s p e c i f i c a t i o n  ( i n c l u d i n g  t h e  withdrawal o f  s p e c i f i c a t i o n )  of any 
def ined area as a  disposal s i t e ,  and he i s  au thor ized t o  deny o r  r e s t r i c t  
t h e  use o f  any de f ined area f o r  s p e c i f i c a t i o n  ( i n c l u d i n g  t h e  withdrawal 
o f  s p e c i f i c a t i o n )  as a  d isposal  s i t e ,  whenever he determines, a f t e r  
n o t i c e  and oppor tun i ty  f o r  p u b l i c  hearings, t h a t  t h e  discharge o f  such 
m a t e r i a l s  i n t o  such area w i l l  have an unacceptable adverse e f f e c t  on 
munic ipal  water suppl ies, she1 1  f i s h  beds and f i s h e r y  areas ( i n c l u d i n g  
spawning and breeding areas), w i  1  d l  i fe, o r  rec rea t i ona l  areas. Before 
making such a  determinat ion, t h e  Admin i s t ra to r  s h a l l  consu l t  w i t h  the  
Ch ie f  o f  Engineers, t h e  landowner, and t h e  app l icant ,  i f  any. 

The M. A. Norden Company, Inc.  has proposed t o  f i l l  25 acres o f  
wet lands i n  Mobile, Alabama, f o r  t h e  purpose o f  b u i l d i n g  a  waste r e c y c l i n g  
and s torage f a c i l i t y .  A f t e r  cons ide ra t i on  o f  t h e  record i n  t h i s  case, 
which i nc ludes  p u b l i c  comments, t h e  p u b l i c  hear ing  record, a  Specia l  Task 
Force  Report, and comments from t h e  O f f i c e  o f  t he  Ch ie f  o f  Engineers, 
and a f t e r  consu l ta t i on  11 w i t h  t h e  M. A. Norden Company's representat ives,  
I have determined t h a t  t h e  d ischarge o f  t h e  f i l l  ma te r i a l s  i n t o  t h e  s i t e  
proposed by t h e  M. A. Norden Company ( " t h e  Norden s i t e " )  w i l l  have an 
unacceptable adverse e f f e c t  on s h e l l f i s h  beds and f i s h e r y  areas and w i l d -  
l i f e  areas. Therefore, I am hereby e x e r c i s i n g  my a u t h o r i t y  t o  p r o h i b i t  
t h e  use o f  t h e  area i n  quest ion  f o r  s p e c i f i c a t i o n  as a  d isposal  s i t e ,  as 
descr ibed more f u l l y  below. My f i n d i n g s  and reasons are  a l so  s e t  ou t  
below. 

11. BACKGROUND AND HISTORY 

Under Sect ion  404 o f  t h e  CWA (33 U.S.C. 1251 e t  se ), any person -4 who wishes t o  discharge dredged o r  fill mate r ia l  i n t o  t e  waters o f  t h e  
Un i ted  States,  i n c l u d i n g  wetlands, must f i r s t  o b t a i n  a  permi t  f rom the  
Secretary o f  t he  Army, a c t i n g  through t h e  Ch ie f  o f  Engineers. I n  August, 
1980 M r .  Norden app l ied  t o  t h e  Mob i le  D i s t r i c t  Corps o f  Engineers 

.!J A t  my request, t h e  Ass i s tan t  Admin i s t ra to r  f o r  Ex te rna l  A f f a i r s ,  . 
Josephine S. Cooper, acted as my rep resen ta t i ve  a t  t h i s  meeting. 



f o r  a Sect ion 404 permit  (Mobile D i s t r i c t  F i l e  No. AL 80-00327-C) t o  
f i l l  65 acres o f  wetlands f o r  a r e c y c l i n g  f a c i l i t y .  

During the  permit  eva luat ion  period, review agencies, i nc lud ing  EPA, 
t he  U.S. F i s h  and W i l d l i f e  Serv ice (FWS), and the Nat ional  Marine F isher ies  
Service (NMFS), objected t o  issuance of a permit  t o  fill wetlands on t h e  
65 acre parcel.  The grounds fo r  these object ions were the app l icant 's  
apparent f a i l u r e  t o  adequately consider less environmental ly damaging 
a l te rna t i ves ,  t h e  p o t e n t i a l  loss  o f  func t ion ing  wetlands i n  an area 
where the cumulat ive loss of wetlands has been s i g n i f i c a n t ,  t he  an t i c ipa ted  
adverse e f f e c t s  on f i s h  and w i l d l i f e ,  t he  loss  of water f i l t r a t i o n  benef i ts ,  
t h e  loss  o f  stormwater storage capacity, and the  b e l i e f  t h a t  these impacts 
are  avoidable because the proposed a c t i v i t y  does not  need t o  be located 
i n  o r  next t o  waters o f  the  Uni ted States (i.e., i t  i s  not  water dependent). 
EPA a l so  expressed i t s  view t h a t  t h e  p r o j e c t  d i d  not  comply w i t h  t h e  
Sect ion 4 0 4 ( b ) ( l )  Guidel ines (40 CFR Par t  230). 

On A p r i l  21, 1982, Mr.  Norden modif ied h i s  a p p l i c a t i o n  by reducing 
the  proposed . f i l l  area t o  25 acres o f  wetlands. As revised, the  proposed 
p r o j e c t  c a l l s  f o r  the  depos i t ion  o f  228,000 cubic yards o f  demol i t ion  i 

ma te r ia l s  and/or sand i n  order t o  f i l l  25 acres o f  wetlands t o  c reate  1 

developable uplands. On t h i s  f i l l e d  s i t e ,  M r .  Norden plans t o  const ruc t  a 
f i b e r  r e c y c l i n g  f a c i l i t y  cons is t i ng  o f  of f ices,  warehousing, and storage 
ya rd  space. He present ly  operates t h i s  type o f  business on leased property - 
and an t i c ipa tes  l o s i n g  t h a t  lease opt ion. The proposed business requ i res  
prox imi ty  t o  r a i l  and t ruck  routes f o r  access t o  raw mate r ia l s  and 
d i s t r i b u t i o n  t o  markets. U 

On June 3, 1982, EPA commented t o  t h e  Mobi le D i s t r i c t  on t h e  rev ised 
proposal, expressing the  view t h a t  i t  s t i l l  d i d  not  comply w i t h  the  
Sect ion 404(b)( l) .Guidel ines and t h a t  no eco log ica l  j u s t i f i c a t i o n  had 
been found t o  a l t e r  the  prev ious ly  s ta ted  EPA p o s i t i o n  against  permit  
issuance. A f t e r  per formi  r ~ g  t h e i r  Sect ion 404(b) (1)  eva luat ion  and pub1 i c  
i n t e r e s t  review, the  Mobi le D i s t r i c t  agreed w i t h  EPA's recommendations. 
I n  March, 1983 t h e  D i s t r i c t  determined t h a t  t h e  des t ruc t ion  o f  25 acres 
'of p roduct ive  wetlands f o r  a non-water dependent use was unwarranted, and 
concluded t h a t  t h e  permi t  should be denied. However, the  Governor of 
Alabama wrote t o  the  Corps expressing an i n t e r e s t  i n  the  Corps' g i v i n g  
favorab le  cons idera t ion  t o  M r .  Norden's permi t  request. Since t h e  D i s t r i c t ' s  
t e n t a t i v e  dec is ion  t o  deny t h e  permit  was cont rary  t o  the  Governor's 
request, t he  a p p l i c a t i o n  was re fe r red  t o  the  Corps' South A t l a n t i c  D i v i s i o n  
(SAD) f o r  decision, i n  accordance w i t h  Corps' regulat ions.  

On August 3, 1983, Colonel James B e  Hal l ,  Ac t ing  D i v i s i o n  Engineer 
o f  the  SAD, wrote t o  EPA adv is ing t h a t  he intended t o  d i r e c t  the  Mobi le 
D i s t r i c t  Engineer t o  issue t h e  permi t  f o r  the  discharge o f  228,000 cubic 
yards o f  sand o r  demol i t ion  mater ia ls  i n  t h e  25 acres o f  wetlands, as 
p rev ious ly  descr i  bed. 



Under the  Sect ion 404(q) Memorandum o f  Agreement between EPA and the  
Department of t h e  Army, EPA wrote t o  M r .  W i l l i a m  R. G i a n e l l i ,  Ass is tan t  
Secretary o f  t h e  Army ( C i v i l  Works) on August 30, 1983, descr ib ing  i n  
d e t a i l  why EPA be l ieved t h a t  t h i s  proposal f a i l e d  t o  comply w i t h  t h e  
Sect ion 4 0 4 ( b ) ( l )  Guidel ines and request ing a  review of t h e  SAD'S 
decision. On September 22, 1983, M r .  G i a n e l l i  dec l ined r e f e r r a l  o f  t h e  
app l i ca t i on ,  having concluded t h a t  EPA's ob jec t ions  c o n s t i t u t e d  a  techn ica l  
disagreement between t h e  SAD and EPA, no t  an issue of na t i ona l  importance. 
He s ta ted  t h a t  he was aware t h a t  EPA had t h e  Sect ion 404(c) procedures 
avai 1  ab le  t o  more approp r ia te l y  address t h e  techn ica l  disagreements 
between EPA and t h e  SAD. On September 30, 1983, EPA n o t i f i e d  t h e  Mobi le 
D i s t r i c t  Engineer o f  EPA's i n t e n t  t o  invoke Sect ion 404(c) procedures t o  
p r o h i b i t  t h e  s p e c i f i c a t i o n  o f  t h e  Norden s i t e  as a  d isposal  s i t e ,  i n  
compl iance w i t h  t h e  404(c) regulati.ons. 

On October 28, 1983, EPA's Regional Admin is t ra tor  f o r  Region I V ,  
Charles Jeter ,  met w i t h  representa t ives  o f  Mr .  Norden and t h e  SAD 
t o  g ive  t h e  app l i can t  and t h e  Corps an oppor tun i ty  t o  demonstrate t h a t  no 
unacceptable adverse e f f e c t s  would r e s u l t  from t h e  proposed a c t i o n  o r  t o  
modify t h e  proposal i n  such a  way as t o  avoid t h e  unacceptable adverse 
e f f e c t s .  Although a  m i t i g a t i o n  p lan  was proposed by t h e  app l i can t  a t  
t h e  meeting, i t  was inadequate t o  meet t h e  Region's concerns. Therefore, 
on November 10, 1983, t h e  Regional Admin is t ra tor  pub1 ished a proposed 
determinat ion i n  t h e  Federal Reg is ter  t o  p roh i  b i t ,  deny o r  r e s t r i c t  t h e  
s p e c i f i c a t i o n ,  o r  t h e  use f o r  s p e c i f i c a t i o n ,  of t h e  s i t e  f o r  t h e  disposal 
o r  discharge o f  dredged and/or f i l l  mater ia ls .  A p u b l i c  hear ing  on t h i s  
proposed determinat ion was he ld  i n  Mobile, Alabama on December 15, 1983. 
Comments support ing EPA's proposed determinat ion were received from 
Federal  resource agencies ( i  .e., FWS and NMFS) , conservat ion groups, t h e  
County Extension Service, t h e  Three M i l e  Creek Associat ion,  and p r i v a t e  
i n d i v i d u a l s .  However, t h e  overwhelming m a j o r i t y  o f  t h e  w r i t t e n  comments, 
as w e l l  as t h e  presenta t ions  a t  t h e  hearing, were from those i n  support 
o f  t h e  proposal, especia l  l y  people who would b e n e f i t  by t h e  jobs i t  
would engender. 

A f t e r  t h e  c lose  o f  t h e  comment period, t h e  Regional Admin is t ra tor  
subini t ted t o  t h e  Admin is t ra to r  a  recommended determinat ion t o  p r o h i b i t  
s p e c i f i c a t i o n  o f  t h e  proposed s i t e  f o r  t h e  discharge o f  228,000 cub ic  
yards  o f  demo l i t i on  ma te r ia l s  and sand as proposed by M r .  Norden. I n  
add i t ion ,  M r .  J e t e r  contended t h a t  t h e  a l t e r n a t i v e  s i t e s  considered by 
M r .  Norden and t h e  SAD were very l i m i t e d  and f a i l e d  t o  thoroughly consider 
upland s i t e s  no t  p resen t l y  owned by M r .  Norden. However, he a l so  
expressed h i s  concern about t h e  economic problems and h i g h  unemployment 
i n  t h e  area near t h e  proposed s i t e .  Therefore, i n  h i s  t r a n s m i t t a l  l e t t e r  
t o  t h e  Admin is t ra tor ,  t h e  Regional Admin is t ra to r  suggested t h a t  an e f f o r t  
be i n i t i a t e d  w i t h  S ta te  and l o c a l  communities t o  a s s i s t  M r .  Norden i n  
i d e n t i f y i  qg a1 t e r n a t i  ve s i t e s .  The recommended determi na t i on  was r e w i  :c: 
a t  EPA Headquarters on January 16, 1984. 



By l e t t e r s  o f  February 9, 1984, EPA Headquarters i n i t i a t e d  t h e  
o p p o r t u n i t y  f o r  c o n s u l t a t i o n  w i t h  t h e  Ch ie f  o f  Engineers and t h e  a p p l i -  
can t ,  i n  compl iance w i t h  t h e  404(c)  r e g u l a t i o n s .  M r .  Norden's Washington 
rep resen ta t i ve ,  M r .  Char les Mot t ,  met w i t h  t h e  A s s i s t a n t  A d m i n i s t r a t o r  
f o r  Ex te rna l  A f f a i r s  t o  d iscuss  t h e  case on February 29, 1984. One 
r e s u l t  of t h a t  meet ing was an agreement t o  form a  Spec ia l  Task Force 
composed of Federa l ,  S ta te  and l o c a l  r ep resen ta t i ves  t o  examine t h e  
f e a s i b i l  i ty  o f  us i ng  a1 t e r n a t i v e  s i t e s  t o  t h e  one proposed .?I The Specia l  
Task Force  was formed, s i t e  c r i t e r i a  were developed i n  c o n s u l t a t i o n  w i t h  
t h e  a p p l i c a n t ,  and a  consu l t an t  was h i r e d  t o  s t a f f  t h e  Spec ia l  Task 
Force. The Spec ia l  Task Fo rce ' s  F i n a l  Report ,  dated A p r i l  18, 1984, was 5 

t r a n s m i t t e d  t o  EPA Headquarters and t o  t h e  a p p l i c a n t  on t h a t  day. Th i s  
r e p o r t  was added t o  t h e  admi n i  s t r a t  i ve reco rd  p r e v i o u s l y  t r a n s m i t t e d  
t o  EPA Headquarters by t h e  Regional  A d m i n i s t r a t o r  and was cons idered  by g 
t h e  A d m i n i s t r a t o r  i n  making h i s  f i n a l  de te rmina t ion ,  as exp la i ned  i n  Q 

I 
Sec t i on  V be1 ow. Because o f  t h e  Spec ia l  Task Force e f f o r t ,  and t h e  i; 

A d m i n i s t r a t o r ' s  request  f o r  a d d i t i o n a l  i n f o rma t i on ,  t h e  da te  by which 
d 9 

t h e  A d m i n i s t r a t o r  had t o  make a  f i n a l  d e t e r m i n a t i o n  has been extended s 
f o u r  t imes,  u l t i m a t e l y  t o  J u l y  31, 1984. 

111. DESCRIPTION OF THE SITE - 'I 

u 
The 25-acre wet land area i n v o l v e d  i n  t h i s  pe rm i t  a p p l i c a t i o n  i s  p a r t  

o f  a  l a r g e r  f r e s h  wate r  f o r e s t e d  wet land  complex t h a t  occurs a long  Three 
M i l e  Creek, a  t r i b u t a r y  of t h e  Mob i le  R i v e r  (see a t tached s e c t i o n  of 
t h e  U.S. Geo log ica l  Survey 's  Mobi le ,  Alabama 7.5 minu te  quadrangle map, 
1953). The s i t e  i s  t i d a l l y  i n f l u e n c e d  v i a  One M i l e  Creek, a  man-made 
canal on t h e  southwest s i d e  o f  t h e  s i t e  t h a t  was appa ren t l y  once a  n a t u r a l  
t r i b u t a r y  t o  Three M i l e  Creek. The s i t e  i s  bordered on t h e  n o r t h e a s t  by 
Concept ion S t r e e t .  A  defunct  r a i l r o a d  spur  b i s e c t s  t h e  sou theas te rn  end 
o f  t h e  p rope r t y .  A  s a n i t a r y  l a n d f i l l  occurs  immediate ly  southwest of One 
M i l e  Creek and t h e  lower  end o f  Three M i l e  Creek i s  h e a v i l y  i n d u s t r i a l i z e d .  
Most o f  t h e  Three M i l e  Creek watershed i s  i n  r e s i d e n t i a l  development. 
The wet1 ands t h a t  a r e  s t i l l  p resen t  a long  Three M i l e  Creek p r i m a r i l y  

a 

occur  i n  t h e  1  ower, t j d a l  l y  i n f l u e n c e d  sec t i on .  

The proposed f i l l  s i t e ,  as w e l l  as some ad jacen t  wet land, was a t  one 
t i m e  i n  t h e  p a s t  (i.e., sometime i n  t h e  mid-1970 's)  des ignated by t h e  
Corps as a  dredged m a t e r i a l  d i sposa l  s i t e  f o r  a  Mob i l e  Harbor maintenance 
d r e d g i n g  p r o j e c t .  

1/ By l e t t e r s  da ted  January 31, 1984 and February 29, 1984, M r .  Mot t  
i n d i c a t e d  t h a t  t h e  Norden Company saw no p o i n t  i n  t h e  f o rma t i on  o f  
t h e  Spec ia l  Task Force t o  examine a l t e r n a t i v e s ,  b u t  t h a t  t hey  had no ..& 
o b j e c t i o n s  t o  i t s  fo rmat ion .  It was subsequent ly  c l a r i f i e d  t h a t ,  
a l though t h e  Norden Company d i d  n o t  want t o  p a r t i c i p a t e  on t h e  Specia l  
Task Force, t h e y  would cooperate and suggest ground r u l e s  and c r i  t e r i a  



A t  t he  time, EPA r e l u c t a n t l y  concurred w i t h  t h i s  des ignat ion  based upon 
the  p r o j e c t ' s  water dependency and the  o v e r a l l  pub1 i c  i n t e r e s t  considerat ions 
associate w i t h  main ta in ing  the  n a v i g a b i l i t y  o f  t h e  Mob i le  R ive r  sh ip  1 channel. J A1 though dredged mater i  a1 was p laced only  immediately adjacent 
t o  Three M i l e  Creek a t  i t s  confluence w i t h  One M i l e  Creek, t r e e s  were 
removed f rom a  l a r g e r  area, i n c l u d i n g  some o f  t h e  proposed fill s i t e ,  
preparatory t o  spoi 1  disposal.  (The f u l l  use o f  t he  s i t e  f o r  dredged 
s p o i l  d isposal  has been abandoned.) As a  r e s u l t ,  t h e  s i t e  has become 
vege ta t i ve l y  more d iverse  and today cou ld  bes t  be descr ibed as a  fo res ted  
swamp/shrub swamp/marsh wet1 and compl ex. 

I V .  ECOLOGICAL VALUES ASSOCIATED WITH THE SITE 'i 4 

The record, i n c l u d i n g  b i o l o g i c a l  and hyd ro log i ca l  s tud ies  o f  t h e  
s i t e  conducted by EPA's techn ica l  s t a f f  and FWS personnel, shows t h a t  t h e  
p r o j e c t  s i t e  i s  a  p roduct ive  wetland, t y p i c a l  o f  t h e  area, t h a t  con t r i bu tes  
organic ma te r i a l  t o  t h e  f i s h  and s h e l l f i s h  communities o f  t h e  Mobi le  Bay 
estuary, prov ides valuable h a b i t a t  f o r  w i l d l i f e ,  and ac ts  as a  p o l l u t a n t  
f i l t e r i n g  mechanism which helps t o  reduce degradat ion o f  water q u a l i t y  i n  
t h e  adjacent  open water sys tem4/  These func t i ons  are  e laborated upon below. 

A. C o n t r i b u t i o n  t o  t h e  Mob i l eSay  Estuary 

F i e l d  i n v e s t i g a t i o n s  show t h a t  t h e  Norden s i t e  i s  charac ter ized as a  
h i g h l y  d i ve rse  and product ive  vegeta t ive  community t y p i c a l  o f  f r e s h  water 
marshes, shrub swamps and fo res ted  swamps i n  t h e  Gulf Coastal region. 
The amount o f  p l a n t  biomass measured a t  two p l o t s  w i t h i n  t h e  marsh was 
cons is ten t  w i t h  l i t e r a t u r e  values f o r  s i m i l a r  p roduc t i ve  f r e s h  water 
p l a n t  associat ions.  F o r  example, sampling produced mean s tand ing  crop 
values f 542 g/m2 f o r  one sample area dominated by cormon arrowhead and a 345 g/m f o r  a  l e s s  homogeneous sample area dominated by smartweed. Both 
values can be considered conserva t ive  s ince  they  d i d  n o t  i nc lude  biomass 

I n  add i t i on ,  E P A ~ S  i e c t i o n  4 0 4 ( b ) ( l )  Guidel ines were n o t y e t  published. 
These Guidel ines,  which were pub l ished i n  i n t e r i m  f i n a l  form on 
September 5, 1975 and i n  f i n a l  form on December 24, 1980, p rov ide  
s t r i c t  c r i t e r i a  f o r  eva lua t i ng  t h e  environmental impacts o f  t h e  p r o j e c t s  
a f f e c t i n g  t h e  waters of t h e  Un i ted  States, i n c l u d i n g  wetlands. The 404(c) 
regu la t i ons  were no t  pub l ished u n t i l  October 9, 1979. 

Despi te t h e  s i g n i f i c a n c e  o f  t h e  Norden s i t e  t o  downstream f i s h  and 
s h e l l f i s h  resources i n  t he  Mob i le  estuary,  t h e  record  does no t  i n d i c a t e  
t h a t  t he  immediate s i t e  i s  i t s e l f  o f  s i g n i f i c a n t  h a b i t a t  value t o  f i s h  
o r  s h e l l f i s h .  This  i s  undoubtedly due t o  t h e  h i g h l y  p o l l u t e d  na ture  
o f  Three M i l e  and One M i l e  Creeks. 



c o n t r i b u t i o n s  from the  in te rmed ia te  canopy ( i  .e., 1  i t t e r  fa1 1  ). This  J' 

p l a n t  biomass i s  s i g n i f i c a n t  because i t  serves no t  on ly  as food f o r  many 
o f  t h e  animals t h a t  l i v e  on the  wetland s i t e  ( i  .e., var ious herb ivores 
t h a t  graze t h e  vegetat ion) ,  bu t  a l s o  as a  source of important  d e t r i t u s  
( i  .e., p a r t i a l l y  decayed p l a n t  fragments) f o r  downstream es tua r ine  food 
webs, l ead ing  even tua l l y  t o  commercial f i s h  and s h e l l f i s h  resources. 

Although t h e  p r o j e c t  area wetland i s  f r i n g e d  by urban areas, i t s  
r o l e  i n ,  and c o n t r i b u t i o n  to ,  t h e  Mob i le  Bay es tua r ine  complex remains 
v iab le .  Organic n i t r o g e n  and t o t a l  o rgan ic  carbon concentrat ions i n  t h e  
marsh water  column were measured by EPA personnel and found t o  be orders 
o f  magnitude g rea te r  than t h a t  i n  One M i l e  and Three M i l e  Creeks. Th i s  , 
i n d i c a t e s  t h a t  p l a n t  biomass ( d e t r i t u s )  produced a t  t h e  p r o j e c t  s i t e  i s  
being conver ted t o  n u t r i e n t  concent ra t ions  i n  t h e  water  column. The f a c t  Q 
t h a t  t h i s  d e t r i t u s  i s  u t i l i z e d  as a  food source a t  t h e  s i t e  i s  evidenced i 
by t h e  presence o f  an aquat ic  macro inver tebra te  community dominated by 2 3 
d e t r i t u s  eaters. Although u t i l i z a t i o n  of t h i s  m a t e r i a l  begins a t  t h i s  
po in t ,  t h e  most no tab le  aspect o f  u t i l i z a t i o n  o f  n u t r i e n t s  produced and 
exported f rom t h e  p r o j e c t  marsh i s  t h e  r a p i d i t y  w i t h  which t h e  m a t e r i a l  can 9 
be t ranspor ted  t o  Mob i le  Bay proper. Hydro log ica l  data c o l l e c t e d  by EPA a 
showed t h a t  ground and water sur face e l e v a t i o n s  were f looded by a t  l e a s t  
45% o f  t h e  h i g h  t i d e s  i n  t h e  area. Dye t r a c e r  s tud ies  conf i rm t h a t  -1 I 
t i d a l l y  d r i v e n  water inundat ing  t h e  p r o j e c t  s i t e  reaches t h e  Mob i le  R i v e r  3 

i n  21 hours and Mobi le  Bay i n  69 hours. Thus, i t  appears t h a t  
s u b s t a n t i a l  d e t r i t u s  from t h i s  wet land s i t e  reaches t h e  Mob i le  R i v e r  and Bay, J 

U t i l i z a t i o n  o f  such d e t r i t a l  m a t e r i a l  i n  Mob i l e  Bay, i n  con junc t i on  
w i t h  t h e  c o n t r i b u t i o n  from many o t h e r  sources no t  o r i g i n a t i n g  w i t h i n  t h e  
Bay, i s  ev iden t  through t h e  h i g h l y  impor tan t  s t a t u s  o f  t h e  Bay's f i s h e r y  
resources. D e t r i t a l  ma te r i a l  i s  eaten by animals such as shrimp, crabs, 
oysters,  clams, and j u v e n i l e  and l a r v a l  stages of severa l  species o f  
f i s h ,  i n c l u d i n g  henhaden, spo t ted  sea t r o u t ,  sheepshead, and A t l a n t i c  
croaker.  I t  i s  a1 so u t i  1  i z e d  by f re&-f 1  o a t i  ng crustaceans (copepods, 
etc.) ,  which a r e  impor tan t  food f o r  j u v e n i l e s  o f  most f i s h  species. 
These species a re  present  i n  Mob i l e  Bay. The importance o f  t h e  f i she ry  
i n  Mob i le  Bay, as we1 1  as t h e  r o l e  o f  wet lands as a  source o f  n u t r i e n t s  
i n  e s t u a r i n e  food web dynamics, i s  w e l l  recognized and i s  subs tan t i a ted  
by .the mul t i -m i  1  l i on ,dq l  l a r  annual commercial and spo r t s  f i s h  land ings  i n  
t h e  Bay. I t  has been est imated t h a t  as much as 93 percent  o f  t h e  f i s h  
landings i n  t h e  two Alabama coas ta l  coun t i es  are  o f  es tua r ine  dependent 
species. (Es tua r ine  dependent species are  n o t  l i m i t e d  t o  those which 
spend t h e i r  e n t i  r e  l i v e s  i n  these h i g h l y  p roduc t i ve  areas. Some may 
r e q u i r e  t h e  es tuary  as a  cpawning area, some f o r  nursery, and o thers  f o r  
feeding purposes only. ) 



B. W i l d l i f e  Values 

The FWS w i l d l i f e  h a b i t a t  surveys showed t h a t  t he  i n t e r s p e r s i o n  o f  
t rees,  shrubs, and low-growing emergent vegeta t ion  and pockets o f  shal low 
water p rov ide  e x c e l l e n t  h a b i t a t  cond i t i ons  f o r  many species o f  res iden t  
and migra tory  w i l d l i f e .  B i r d  populat ions on t h e  p r o j e c t  s i t e  are h i g h l y  
d i v e r s i f i e d ,  as demonstrated by the  FWS's 1  i m i t e d  observat ion o f  44 
species i n  t h e  immediate p r o j e c t  v i c i n i t y .  The 1  i s t i n g  inc ludes  numerous 
water fowl  and songbirds which u t i l i z e  t h e  area f o r  feed ing  and/or 
reproduct ion.  The FWS concluded t h a t  t h e  area experiences h igh  ra tes  o f  
use by hawks du r ing  s p r i n g  and fa1 1  migra t ion .  Wading b l  rds  a re  we l l  
represented on t h e  p r o j e c t  s i t e  by great  egrets,  snowy egrets, c a t t l e  
egrets, and green-backed herons. 

The s i t e  prov ides moderate t o  e x c e l l e n t  h a b i t a t  f o r  swamp rabb i ts ,  
n u t r i a ,  muskrat, and raccoons. According t o  t h e  FWS, moderate t o  h igh  
popu la t ions  o f  r e p t i l e s  and amphibians i n h a b i t  t h e  p r o j e c t  area. The 
endangered American a l l i g a t o r  has been observed i n  and on t h e  banks o f  
Three M i l e  Creek. 

A f t e r  t h e i r  f i e l d  review o f  t h e  w i l d l i f e  resources a t  t h e  s i t e ,  t h e  
FWS concluded t h a t  t h e  wetlands i n  quest ion  are  v i a b l e  and an i n t e g r a l  
p a r t  o f  t h e  Three M i l e  Creek ecosystem. 

As p a r t  o f  t h e i r  ana lys i s  o f  t h e  w i l d 1  i f e  values of t h e  proposed 
s i t e ,  t h e  FWS a l s o  conducted a  H a b i t a t  Eva lua t i on  Procedures (HEP) 
ana lys is .  The HEP i s  based on t h e  assumption t h a t  vegeta t ive  communities 
have value t o  w i l d l i f e  and t h a t  p o s i t i v e  o r  negat ive  impacts can be 
expressed i n  terms o f  t h e  q u a n t i t y  and q u a l i t y  o f  mod i f i ca t i ons  t o  w i l d l i f e  
hab i ta t .  These impacts can be measured and compared. A d d i t i o n a l l y ,  
optimum h a b i t a t  f o r  a  c e r t a i n  species can be charac ter ized and any h a b i t a t  
can be compared t o  t h e  optimum t o  develop a  H a b i t a t  S u i t a b i l i t y  Index (HSI). 

H a b i t a t  s u i t a b i l i t y  can be r e l a t e d  t o  t h e  abundance o f  a  species 
because o f  t h e  assumed l i n e a r  re :a t ionsh ip  between t h e  HSI and t h e  c a r r y i n g  
capac i t y  of a  hab i ta t .  The HSI f o r  a  p a r t i c u l a r  species i s  determined by 
u t i  1  i z i  qg models con ta in ing  measurable key h a b i t a t  components f o r  a  
s p e c i f i c  animal i n  a ' p a r t i c u l a r  h a b i t a t .  An HSI o f  0  i n d i c a t e s  t h a t  a  
cover t y p e  ( i  .e., t h e  vegeta t ion  t ype )  p rov ides  l i t t l e  o r  no p o t e n t i a l  
h a b i t a t  f o r  t h e  eva lua t i on  species, w h i l e  a  value o f  1.0 i n d i c a t e s  t h a t  
t h e  h a b i t a t  p rov ides  optimum l i f e  r e q u i s i t e s  i n  t h e  form o f  food, cover, 
and reproduct ion.  A value between 0  and 1.0 can be c o r r e l a t e d  t o  v a r i c ~ s  
l e v e l s  o f  c a r r y i n g  capac i ty  i n  a  l i n e a r  manner ( i  .e., t h e  d i f f e r e n c e  
between 0.1 and 0.2 i s  o f  t he  same magnitude as t h e  d i f f e r e n c e  between 
0.8 and 0.9). The HSI i s  an expression o f  h a b i t a t  q u a l i t y  per  acre per  
yea r  and t o t a l  H a b i t a t  U n i t s  (HU) can be obta ined by m u l t i p l y i n g  t h e  HSI 
by t h e  t o t a l  number o f  acres o f  h a b i t a t  ava i l ab le .  The impact o f  proposed 
l a n d  use changes can be determined by comparing t h e  HU values f o r  the  
f u t u r e  w i thou t  t h e  p r o j e c t  w i t h  t h e  expected HU values f o r  t h e  f u t u r e  
w i t h  t h e  p r o j e c t .  Thus, t h e  HEP prov ides  a  means t o  q u a n t i t a t i v e l y  
eva lua te  p r o j e c t  e f f e c t s  on w i l d l i f e  h a b i t a t  and i t s  p r o d u c t i v i t y  over t ime. 



Nine species were se lec ted  by t h e  FWS f o r  t h e i r  HEP eva lua t i on  i n  
t h e  study area: t h e  y e l l o w  warbler,  raccoon, barred owl, woodcock, wood 
duck, muskrat, green-backed heron, h a i r y  woodpecker, and swamp r a b b i t .  A 
broad range o f  species was se lec ted  t o  cover t h e  var ious  eco log i ca l  
f unc t i ons  o f  t he  hab i ta t .  Considerat ion was a l s o  g iven t o  t h e  species '  
rec rea t i ona l ,  commercial, and aes the t i c  value. The FWS's 1  i s t  o f  Species 
o f  Specia l  Emphasis (SSE) was a l s o  used i n  de termin ing  t h e  f i n a l  a r ray  o f  
species t o  be evaluated a t  t h i s  s i t e .  The SSE i s  a  l i s t  of s ~ e c i e s  t h e  
FWS has determined t o  be of na t i ona l  importance (Federal Register ,  Vol. 
48, No. 237, December 8, 1983). Species on t h i s  l i s t  which were used f o r  
t h i s  ana lys i s  i nc lude  t h e  wood duck, t h e  green-backed heron ( rep resen t i ng  
a  group o f  wading b i r d s )  and t h e  ye1 low warb le r  ( rep resen t i ng  t h e  songbi r d  
group). Models developed f o r  these species by t h e  FWS's Hab i ta t  Eva lua t i on  
Procedures Group, Western Energy and Land Use Team were used. The HSI 
f o r  each o f  t h e  n ine  species a t  t h e  proposed s i t e  i s  as fo l lows:  y e l l o w  
warb le r  (0.83), raccoon (0.55), barred owl (0.59), woodcock ( l o o ) ,  wood 
duck (0.9), muskrat (0.63), green-backed heron (0.94), ha i  r y  woodpecker (0.73), 
and r a b b i t  (1.0). The average HSI f o r  t h e  s i t e  based upon t h e  n i n e  
species i s  0.80. Thus, based upon t h e  key species selected,  t h e  s i t e  was 
found t o  be valuable f o r  w i l d l i f e  h a b i t a t  ( i  .em, t h e r e  was an o v e r a l l  
h i g h  s u i t a b i l i t y  index).  

. 
C. P o l l u t i o n  F i l t e r i n g  

u 
Water q u a l i t y  cond i t i ons  i n  One M i l e  Creek and Three M i l e  Creek are 

degraded due t o  t h e  stormwater r u n o f f  f rom i n d u s t r i a l  and r e s i d e n t i a l  
development and discharges o f  inadequate ly  t r e a t e d  wastewater f rom t h e  
nearby Three M i l e  C'reek munic ipal  t reatment  p lan t .  EPA data f o r  t h i s  
s i t e  demonstrate' that t h e  sub jec t  wet land ac ts  as a  f i l t e r  and i s  absorbing 
and s t o r i n g  heavy metals and pes t i c i des ,  and t h a t  waste n u t r i e n t s  i n  
ove r f l ow  water and r u n o f f  water f rom adjacent  developed areas are  being 
conver ted i n  t h e  wetland t o  d e s i r a b l e  d e t r i t a l  ma te r i a l s .  

D.' Other In fo rma t ion  qddressing F ish ,  S h e l l f i s h  and W i l d l i f e  Resources 

The o n l y  o ther  subs tant ive  t e c h n i c a l  i n f o r m a t i o n  i n  t h e  record  t h a t  
addresses t h e  value o f  t h e  s i t e  t o  f i s h ,  s h e l l f i s h ,  and w i l d l i f e  resources 

, 



i s  found i n  the  var ious Corps' documents.?/ The Ac t i ng  South A t l a n t i c  
D i v i s i o n  Engineer Colonel James B. H a l l ,  f o r  example, when he wrote t o  
t h e  Regional Admin i s t ra to r  on August 3, 1983 i n d i c a t i n g  h i s  i n t e n t  t o  
au tho r i ze  issuance o f  t h e  permi t ,  enclosed an environmental assessment. 
This  assessment i n d i c a t e s  t h a t  "The Three M i l e  Creek system serves as a 
feed ing  and nursery area f o r  euryhal i n e  f i s h e s  and she1 1 f i s h e s  f rom t h e  
Mobi le  D e l t a  system. The freshwater swamp adjacent t o  t h e  creek provides 
f i s h  and w i l d l i f e  h a b i t a t ,  expor ts  organic d e t r i t u s ,  ac ts  as a na tu ra l  
water  f i l t e r  and r u n o f f  bu f fe r  and affords groundwater exchange." I t  
f u r t h e r  acknowledges t h a t  M r .  Norden's proposal would r e s u l t  i n  " . . . 
decreasing t h e  w i l d 1  i f e  c a r r y i n g  capac i ty  o f  t h e  system and poss ib l y  
a f f e c t i n g  f i s h  and w i l d l i f e  species which feed and nurse i n  t h e  Three 2. 

M i l e  Creek drainage system by decreasing a v a i l a b l e  organ ic  d e t r i t u s  $ 
3 

exports," bu t  goes on t o  say " . . . since aquat ic  resources, such as f i sh ,  4 
are  1 i m i  t e d  i n  d i v e r s i t y  and abundance due t o  t h e  poor water  qua1 i t y  8 
and w i l d l i f e  i n  t h e  area are  adapted t o  urbanized cond i t ions ,  impacts 
are  expected t o  be minor." The assessment a l so  i n d i c a t e s  t h a t  impacts 
r e s u l t i n g  f rom t h e  l o s s  o f  t h i s  25 acres o f  wet land h a b i t a t  cou ld  be 
a1 l e v i a t e d  by var ious  m i t f  g a t i o n  measures described i n  t h e  assessment. 
The SAD Sect ion  4 0 4 ( b ) ( l )  Guidel ines compliance ana lys i s  comes t o  s i m i l a r  I 

conclusions. It a d d i t i o n a l l y  s ta tes  t h a t  t h e  "E l im ina t i on  o f  25 acres o f  1 
& 

hardwood swamp w i l l  r e s u l t  i n  t he  l o s s  o r  change o f  breeding o r  n e s t i n g  1 2 
areas, escape cover, t r a v e l  c o r r i d o r s  and p r e f e r r e d  food sources f o r  3 
r e s i d e n t  and t r a n s i e n t  w i l  d l  i f e  species associated w i t h  t h e  aquat ic  
ecosystem." 

I n  ana lyz ing  t h e  South At1 a n t i c  D i v i s i o n ' s  envi  ronmental assessment 
and Sect ion  404(b) (1 ) Guidel i nes compl iance ana lys is ,  i t  i s  apparent 
t h a t  no th ing  t e c h n i c a l  t h e r e i n  c o n t r a d i c t s  t h e  EPA data  which demonstrate 
t h e  s i g n i f i c a n c e  o f  t h e  p l a n t  biomass produced a t  t h e  s i t e  t o  t h e  s h e l l f i s h  
and f i s h e r y  resources o f  t h e  Mob i le  R i v e r  and Bay. The D i v i s i o n  assessment 
appears t o  concentrate on t h e  f i s h e r y  resources o f  Three M i l e  Creek, an area 

9 The record  a1 so z o n t a i  ns some proposed env i  ronmental support  documents 
( s p e c i f i c a l  l y  an envi  ronmental assessment and a Sect ion  404(b) (1  ) 
Guidel  i nes  compl iance a n a l y s i s )  which were sent  by t h e  D i s t r i c t  Engineer, 
Colonel P a t r i c k  3 .  K e l l y ,  t o  t h e  South A t l a n t i c  D i v i s i o n  Engineer, 
B r i g a d i e r  General F o r r e s t  T. Gay I 1  I, when Colonel K e l l y  recommended 
t o  General Gay t h a t  t h e  Norden p r o j e c t  be denied. Because these do 
n o t  represent  t h e  o f f i c i a l  Corps' environmental documents, I d i d  no t  
cons ider  them i n  developing my f i n a l  determinat ion.  I n  add i t i on ,  
var ious  l o c a l  res iden ts  contended a t  t h e  hea r ing  t h a t  t h e  s i t e  does 
n o t  support  much w i l d l i f e  based upon t h e i r  experience w i t h  i t .  
However, these non- technical  observat ions do n o t  appear t o  be substan- 
t i a t e d  by t h e  t e c h n i c a l  i n v e s t i g a t i o n s  o f  EPA, FWS, and t h e  Corps. 



a p p a r e n t l y  n o t  cons idered o f  h i g h  va lue  t o  f i s h  o r  s h e l l f i s h  by EPA Region J' 

I V  due t o  i t s  poor  water  q u a l i t y .  I n  h i s  comments f o r  t h e  h e a r i n g  record,  
t h e  South A t l a n t i c  D i v i s i o n  Engineer d i d  contend t h a t  "It i s  unreasonable 
t o  assume t h a t  t h e  d e t r i t a l  expo r t  from t h e  proposed 25 ac re  p r o j e c t  area 
would be de tec tab le ,  measurable, o r  s i g n i f i c a n t  t o  t h e  s h e l l f i s h  beds, i n  
v iew o f  t h e  vast  q u a n t i t i e s  of d e t r i t a l  m a t e r i a l  expo r ted  from t h e  marshes 
and swamps i n  t h e  Mob i le  Del ta . "  However, EPA's s t u d i e s  e l abo ra ted  upon 
above (Sec t i on  1V.A.) demonstrate t h a t  s i g n i f i c a n t  d e t r i t a l  expo r t  f rom 
t h e  s i t e  i s  occur r ing .  The r e l a t i o n  of t h a t  d e t r i t a l  expo r t  t o  o t h e r  
sources i s  d iscussed below (Sec t i on  V I ) .  As f o r  w i l d l i f e ,  t h e  SAD'S p o s i t i o n  
on t h e  s i g n i f i c a n c e  o f  t h e  proposed fill s i t e  t o  w i l d l i f e  d i r e c t l y  c o n f l i c t s  
w i t h  t h a t  o f  t h e  FWS. I n  my judgment, t h e  FGIS f i e l d  i n v e s t i g a t i o n s  and 
HEP a n a l y s i s ,  made p a r t  of t h e  admini  s t r a t i v e  record,  a r e  more p r o b a t i v e  
and c l e a r l y  s u b s t a n t i a t e  t h e  s i g n i f i c a n c e  o f  t h e  s i t e  t o  w i l d l i f e .  

V. ALTERNATIVES TO THE PROPOSED ACTION 

I n  e v a l u a t i n g  what i s  an unacceptable adverse e f f e c t ,  t h e  404(c) 
r e g u l a t i o n s  i n d i c a t e  t h a t  t h e  A d m i n i s t r a t o r  shou ld  g i v e  c o n s i d e r a t i o n  t o  
r e l e v a n t  p o r t i o n s  of t h e  Sec t i on  404(b) (1  ) Gu ide l ines .  Therefore, those  
p o r t i o n s  o f  t h e  Gui de l  i nes re1  a t i  ng to ,  among o t h e r  t h i ngs ,  a l t e r n a t i  ve 
s i t e s  may be cons idered  i n  e v a l u a t i n g  t h e  u n a c c e p t a b i l i t y  o f  t h e  
e n v i  ronmental  impacts. For  example, if a1 t e r n a t i  ve s i t e s  a r e  a v a i l a b l e ,  
so t h a t  t h e  wet land  l o s s  i s  an avo idab le  consequence of unde r tak ing  t h e  - 

p r o j e c t ,  I may t a k e  t h a t  i n t o  account i n  assess ing t h e  u n a c c e p t a b i l i t y  o f  
t h e  loss .  

S u b s t a n t i a l  debate has occur red  on t h e  s u b j e c t  o f  " a l t e r n a t i v e s "  i n  
t h e  course o f  t h e  pe rm i t  proceeding and t h e  404(c)  proceedings so f a r .  
A1 though t h e  Regional  A d m i n i s t r a t o r  i n  h i s  recommended d e t e r m i n a t i o n  
conc luded t h a t  a l t e r n a t i v e  s i t e s  were p robab l y  a v a i l a b l e ,  he no ted  M r .  
Norden 's  c o n t r a r y  c o n t e n t i o n  and suggested i n i t i a t i o n  o f  an e f f o r t  t o  
a s s i s t  M r .  Norden i n  i d e n t i f y i n g  a l t e r n a t i v e  s i t e s  i n  l i g h t  o f  t h e  obv ious 
l o c a l  i n t e r e s t  expressed a t  t h e  p u b l i c  hea r i ng  ove r  t h e  j o b  o p p o r t u n i t i e s  
t h a t  would be spur red  by t h i s  p r o j e c t .  As i n d i c a t e d  i n  Sec t i on  11, when 
t h i s  m a t t e r  reached Headquar ters  a  Spec ia l  Task Force was u l t i m a t e l y  
c o m i s s i o n e d  t o  addressbthe i s s u e  o f  a l t e r n a t i v e s ,  b o t h  t o  ensure as 
sound a r e c o r d  as p o s s i b l e  f o r  t h e  404(c) d e c i s i o n  and t o  m in im ize  t h e  
chance o f  foregone j o b  o p p o r t u n i t i e s .  A s u m a r y  of t h e  Spec ia l  Task 
Force F i n a l  Repor t  ( A p r i  1  18, 1984) i s  g i v e n  below. - 61 

61 I n  a  May 3, 1984 l e t t e r ,  t h e  Norden Company responded u n f a v o r a b l y  - 
t o  t h e  Spec ia l  Task Force F i n a l  Repor t .  I have cons idered  t h e i  r response 
i n  deve lop ing  t h i s  f i n a l  de te rmina t ion ,  as e x p l a i n e d  below. 

L.l 



The Special  Task Force F i n a l  Report ( F i n a l  Report) ,  prepared by 
a consul tant ,  evaluated a l l  factors,  i n c l u d i n g  purchase p r i ce ,  improve- 
ments and environmental m i t i g a t i o n ,  and concluded t h a t  a l t e r n a t i v e s  t o  
t h e  proposed p r o j e c t  s i t e  a re  ava i l ab le  i n  t h e  study area. 

Using t h e  c r i t e r i a  suggested by t h e  Norden Company, which were 
expanded by the  Specia l  Task Force, seven a l t e r n a t i v e  s i t e s  were selected 
from a l i s t  o f  f o r t y  s i t e s  i n i t i a l l y  i d e n t i f i e d .  An e i g h t h  s i t e ,  t he  
Norden s i t e ,  was a l s o  considered. A l l  s i t e s  meet zoning c r i t e r i a  f o r  
t h i s  p r o j e c t .  Seven s i t e s ,  i n c l u d i n g  t h e  Norden s i t e ,  have u t i l i t i e s  
ava i lab le .  One s i t e  i s  no t  served by sewers; i t  would r e q u i r e  t h e  
i n s t a l l a t i o n  of a s e p t i c  tank o r  o ther  o n - s i t e  system. Each of t h e  seven 
a l t e r n a t i v e  s i t e s  - i s  a v a i l a b l e  fram a s i n g l e  w i l l i n g  sel ler ; -  however, one 
s i t e  conta ins  ex tens ive  improvements ( i  .e., o f f  i celwarehouse space) which 
may exceed Mr .  Norden's needs. F i v e  s i t es ,  i n c l u d i n g  t h e  Norden s i t e ,  
meet t h e  s i z e  c r i t e r i a .  Three s i t e s  e i t h e r  cou ld  n o t  be subdiv ided t o  
o b t a i n  e x a c t l y  25 acres o r  would r e q u i r e  t h e  assemblage of two o r  more 
cont iguous s i t e s .  Four  s i t e s  are  l oca ted  i n  o r  adjacent  t o  t h e  t a r g e t  
l a b o r  force.  O f  t h e  o t h e r  f o u r  s i t e s  which are  no t  so located, on ly  two, 
i n c l u d i q g  t h e  Norden s i t e ,  have p u b l i c  t r a n s p o r t a t i o n  ava i lab le .  

Although most s i t e s  w i l l  r e q u i r e  some de-mucki'ng and b a c k f i l l i n g ,  no 
a1 t e r n a t i v e  s i t e s  were considered as candidates f o r  M r .  Norden's p r o j e c t  
i f  they requ i  red  p e r m i t t i n g  o r  o the r  major environmental approvals. A1 1 
s i t e s ,  i n c l u d i n g  t h e  Norden si te,-  had some d e f i c i e n c i e s  r e l a t e d  t o  
i n f r a s t r u c t u r e  which cou ld  be cor rec ted  a t  a cost. 

Three major cos t  f ac to rs  ( i  .e., fi 11 ing/compaction, foundation, and 
m i t i g a t i o n )  a re  i nvo l ved  i n  developing t h e  Norden s i t e .  7/ According t o  
t h e  F i n a l  Report, these costs cou ld  range between $1.8 mTl l  i o n  and 

I n  r e l a t i o n  t o  m i t i g a t i o n ,  t h e  Corps' d r a f t  pe rm i t  proposed, among 
o t h e r  th ings ,  that. about f o u r  acres o f  p rev ious l y  f i l l e d  area near 
t h e  Norden s i t e  and owned by Mr.  Norden be regraded and converted 
t o  wetlands, and t h a t  a stormwater r e t e n t i o n  p l a n  be implemented 
f o r  t h e  Norden s i t e .  The FWS, on t h e  o t h e r  hand, concluded, among 
o t h e r  th ings ,  t h a t  30 acres o f  new wetlands would need t o  be created 
t o  m i t i g a t e  t h e  l oss  o f  t h e  25 acres o f  wetlands t o  be destroyed a t  
t h e  Norden s i t e .  The Specia l  Task Force est imated t h a t  t h e  Corps' 
and FWS proposals would cos t  $90,000 and $860,000, respect ive ly .  
A l though the  Specia l  Task Force d i d  no t  endorse e i t h e r  o f  these 
m i t i g a t i o n  proposals, i t  f e l t  t h a t  t h e  precedent f o r  m i t i g a t i o n  was 
so s t r o n g  and t h e  cos t  so s i g n i f i c a n t ,  t h a t  m i t i g a t i o n  cou ld  no t  be 
omi t ted  as a cos t  comparison. As exp la ined below, I have no t  inc luded 
t h e  c o s t  o f  t h e  FWS m i t i g a t i o n  i n  my e v a l u a t i o n  o f  a l t e r n a t i v e s .  



J 
$3.3 m i  11 i o n  depending on t h e  avai 1  abi  1  i t y  of i nexpensi ve f i 11 ma te r i  a1 . 
The F i n a l  Report a l so  i n d i c a t e d  t h a t  t h e  minimum est imated c o s t  o f  
developing t h e  Norden s i t e  i s  gene ra l l y  comparable w i t h  t h e  minimum cos t  
of purchasing and developing a l t e r n a t i v e  s i t e s  and t h a t  t h e  maximum 
es t imated  cos t  of developing t h e  Norden s i t e  i s  somewhat h igher  than most 
o t h e r  s i t e s .  

The F ina l  Report concluded t h a t :  

1. There a re  a l t e r n a t i v e  s i t e s  a v a i l a b l e  which meet t h e  
c r i t e r i a  t h a t  were establ ished.  While t h i s  b r i e f  
s tudy was no t  in tended t o  be an exhaus t ive  ana lys is ,  
i t  has i d e n t i f i e d  a  number o f  s i t e s  which meet, o r  
c o u l d  be made t o  meet, t h e  screening c r i t e r i a .  

2. Some o f  t h e  i d e n t i f i e d  s i t e s  cou ld  be developed a t  
a  c o s t  approx imat ing t h e  cos t  o f  developing t h e  
Norden s i t e .  

I concur w i t h  t h e  u l t i m a t e  conc.1usion of t h e  F i n a l  Report t h a t  
p r a c t i c a b l e  a l t e r n a t i v e  s i t e s  a re  ava i l ab le ,  based upon t h e i r  s tudy 
approach. 

Mr. Mot t ,  i n  a  l e t t e r  of May 3, 1984 cha l lenged a  number o f  aspects 
o f  t h e  F i n a l  Report. Whi le t h e  t i m i n g  o f  t h e  p r e s e n t a t i o n  o f  t h e  i n f o n a -  
t i o n  i n  Mr.  M o t t ' s  l e t t e r  has been l e s s  than op t ima l  f o r  our  a l t e r n a t i v e s  

,- s i t i n g  study, I have never the less  considered these comnents i n  my dec is ion .  
I have a l s o  taken i n t o  cons ide ra t i on  t h e  f a c t  t h 3 t ,  a l though t h e  Specia l  
Task Force o r i g i n a l l y  endorsed t h e  F i n a l  Report, four  members o f  t h e  Special  
Task Force ( represer l t ing  a  m a j o r i t y  o f  o rgan i za t i ons  compr is ing  t h e  Speci a1 
Task Force) r e j e c t e d  t h e  conclus ions of t h a t  r e p o r t  by l e t t e r  of May 10, 
1984, appa ren t l y  based on t h e  conten t ions  i n  Mr .  M o t t ' s  l e t t e r .  

Mr .  M o t t ' s  l e t t e r  r a i s e s  issues  i n  f i v e  major  ca tegor ies .  Fo l l ow ing  
i s  a  d e s c r i p t i o n  o f  those ca tegor ies  and my r e a c t i o n  t o  each of them: 

1. M i t i g a t i o n  Cost. Mr .  Mot t  commented t h a t  i n c l u s i o n  o f  t h e  cos t  
o f g a t i o n  p l a n  i n  t h e  c o s t  a n a l y s i s  i n  t h e  F i n a l  Report 
was i nappropr i  a t e  because i t  i s ques t i onab le  whether t h e  Corps 
would r e q u i r e  t h e  FWS m i t i g a t i o n  i n  t h i s  case (i.e., t h e  proposed 
p e r m i t  d i d  n o t  r e q u i r e  any p l a n  resembl ing i t  as a  con- 
d i t i o n  o f  i s s u i n g  t h e  permi t  and developing t h e  proposed 
s i t e ) .  I b e l i e v e  t h e  ques t ion  r a i s e d  i n  t h i s  regard  by 
Mr .  Mo t t  i s  reasonable. This  i s  n o t  t o  say t h a t  I disagree 
w i t h  t h e  importance of m i t i g a t i o n  o r  t h e  FWS m i t i g a t i o n  
proposal  as such. It i s  s imply acknowledging t h e  f a c t  



t h a t  t h e  404 p e r m i t t i n g  a u t h o r i t y ,  i n  t h i s  case the  Mobi le 
D i s t r i c t  Corps of Engineers, proposed t o  requ i  r e  much l e s s  
ex tens ive  m i t i g a t i o n  than t h a t  i n  t he  FWS m i t i g a t i o n  p lan,  
and t h e r e f o r e  i t  i s  appropr ia te  f o r  me t o  consider  cos t  
comparisons w i thou t  t h i s  m i t i g a t i o n .  Without t h e  cos t  o f  
t h e  FWS m i t i g a t i o n  plan, t h e  F ina l  Report es t imate  
f o r  t h e  Norden s i t e  would have a  cos t  range of $1.8 m i  11 i o n  
t o  $2.5 m i l l i o n .  Accepting t h i s  narrower cos t  range does 
not  a f f e c t  t h e  minimum p r o j e c t  cost  comparisons i n  t he  F ina l  
Report; t h e r e  a re  f i v e  s i t e s  w i t h  minimum p r o j e c t  cos t  
est imates lower than t h a t  i n  t he  Norden s i t e .  It does, 
however, a f f e c t  t h e  maximum p r o j e c t  cos t  comparisons 
s i g n i f i c a n t l y .  Ins tead o f  having ' f i v e  a l t e r n a t i v e s  t h a t  

- 
have lower maximum Costs t 3 a n  t h e  1Uorden s t t e ,  on l y  one 
a l t e r n a t i v e  has a  lower maximum cost ,  a l though t h r e e  
o thers  a r e  e s s e n t i a l l y  comparable. Consequently, I conclude 
t h a t ,  even w i thou t  adding t h e  cos t  o f  t he  FWS m i t i g a t i o n  
p l a n  t o  t h e  cos t  o f  t h e  Norden s i t e ,  t h e r e  a re  p r a c t i c a b l e  
a l t e r n a t i v e  s i t e s  f o r  l o c a t i o n  o f  Mr .  Norden's f a c i l i t y .  

2. Locat ion Near t h e  Labor Force. Mr .  M o t t ' s  l e t t e r  c r i t i c i z e d  
t h e  i n c l u s i o n  o f  a l t e r n a t i v e  s i t e s  t h a t  a re  more than 
f i v e  m i l e s  from t h e  Alabama Sta te  Docks, expressing concern 
t h a t  t h e  d is tance t o  work i s  excessive f o r  t h e  l abo r  
market prox imate t o  t h e  wetlands s i t e .  The jobs issue 
i s  a  major concern i n  t h i s  case, and was a key reason f o r  
fo rmat ion  o f  t h e  Special  Task Force. The f i v e  m i l e  c r i t e r i o n  
was adopted by t h e  Special  Task Force, no t  as a  mandatory 
requirement,  bu t  as a  guide1 i n e  t o  focus t h e  s i t e  i d e n t i  - 
f i c a t i o n  process. When a v a i l a b l e  s i t e s  were i d e n t i f i e d  
beyond t h e  f i v e  m i l e  rad ius  which had s i g n i f i c a n t  advantages 
under o t h e r  s i t i n g  c r i t e r i a ,  they were i nc luded  as candidate 
s i t e s .  The unemployment problem, as was c l e a r l y  brought 
ou t  a t  t h e  p u b l i c  hearing, i s  widespread throughout  t h e  
Mob i le  area. The review o f  candidate s i t e s  i n  t h e  F ina l  Report 
cou ld  n o t  guarantee t h a t  t h e  l a b o r  f o r c e  f o r  p r a c t i c a b l e  
a l t e r n a t i v e s  w i l l  cons i s t  o f  t h e  same i n d i v i d u a l s  l i v i n g  
near t h e  Noqde~~ s i t e .  Instead, t h e  F ina l  Report considered, 
and weighed h e a v i l y  i n  a r r i v i n g  a t  i t s  conclus ions,  t h e  
p r o x i m i t y  t o  l a b o r  markets w i t h  c h a r a c t e r i s t i c s  l i k e  
t h a t  I n  t h e  v i c i n i t y  o f  t h e  wetlands s i t e  ( l a r g e l y  unski  1 led 
and low o r  minimum wage l e v e l  ). I b e l i e v e  t h e  F ina l  
Report r e f l e c t s  very c a r e f u l  cons ide ra t i on  of t h i s  
i ssue,  and I endorse the  manner i n  which i t  was handled. 

3. Cost ing Analysis.  Mr .  M o t t ' s  l e t t e r  conta ins  cos t  es t imatzs  
t h a t  d i f f e r  s u b s t a n t i a l l y  from those o f  t he  F i n a l  Report. 
He chal lenges t h e  est imated cos t  o f  fill and t h e  l ack  
of cons ide ra t i on  of i n t e r e s t  cos t  of l and  a c q u i s i t i o n  c a p i t d l .  
It i s  c l e a r  t h a t  t he  Special  Task Force d i d  no t  have avai  ldk!c  



t o  i t  a l l  i n fo rma t ion  a v a i l a b l e  t o  M r .  Mott. However, I do 
not  be l i eve  t h a t  such d e t a i l e d  ana lys i s  s p e c i f i c  t o  t h e  
Norden Company was necessary. I a l s o  note t h a t  M r .  Mot t  
inc luded no m i t i g a t i o n  cost  i n  h i s  analys is ,  even though 
t h e  proposed Corps' permi t  would have requ i  red  some m i t i g a t i o n .  

I f i n d  t h e  F i n a l  Report cos t  p r o j e c t i o n s  t o  be sound. I n  
es t ima t ing  t h e  cost  o f  f i l l ,  t h e  F i n a l  Report no t  o n l y  
considered sources o f  f i  11, i n c l u d i n g  t h e  a v a i l a b i l i t y  o f  
p r e - f i  11, bu t  a l s o  t h e  cost  o f  t r a n s p o r t a t i o n  and compacting. 
I n  es t ima t ing  a l l  cos t  p ro jec t i ons ,  t h e  F i n a l  Report used a  
cons i s ten t  and acceptable approach o f  c a p i t a l  cos t  w i thou t  
i n t e r e s t  cost,  which a l lows f o r  a  f a i r  bas is  of comparison. 
Without access t o  d e t a i l e d  i n t e r n a l  f i  nanci a1 records, t h e  
c o s t i n g  was done as accura te ly  as poss ib le ,  based on reasonable 
costs and prac t ices .  Therefore, I accept t h e  cos t  comparison 
o f  t h e  F i n a l  Report, as q u a l i f i e d  by t h e  d iscuss ion  o f  t h e  
FWS m i t i g a t i o n  p lan  cost.  

4. Task Force Procedures. M r .  Mot t  ob jec ts  t o  spec ia l  Task 
Force Drocedures. I f i n d  t h a t  t h e  S ~ e c i a l  Task Force Pro- - 
cedures were reasonable, g iven t h e  very p ress ing  t ime  frame 
requirements, which EPA agreed t o  a t  t h e  a p p l i c a n t ' s  request.  
The Specia l  Task Force agreed t o  t h e  procedures, i n c l u d i n g  su 
t h e  adopt ion  o f  t h e  f i n a i  r e p o r t  by consensus, which took '  
p lace  a t  t h e  A p r i l  13, 1984 Special  Task Force meeting. 
D issen t i ng  op in ions  were recorded i n  t h e  minutes o f  t h e  
Speci a1 Task Force meetings. 

5. Environmental C r i t e r i a .  Mr .  M o t t ' s  l e t t e r  ob jec ted  t o  t h e  
i n c l u s i o n  o f  envi  ronmental c r i t e r i a  i n  accessing a l t e r n a t i v e  
s i t e s .  Th i s  was i nc luded  because t h e  Specia l  Task Force  wished 
t o  consider  on ly  those s i t e s  which would no t  encounter problems 
i n  o b t a i n i n g  any requ i red  environmental approval. I f i n d  t h i s  
t o  be a  sound c r i t e r i o n  f o r  t h e  Specia l  Task Force t o  use. 

I n  summary, a f t e r  cons ide ra t i on  o f  t h e  issues r a i s e d  by Mr .  M o t t ' s  
l e t t e r  and t h e  May 10, 1984 l e t t e r  f rom former Specia l  Task Force  p a r t i c i -  
pants, I have determined t h a t  t h e  conclus ions i n  t h e  F i n a l  Report 
a re  sound, and accept those conclus ions as p a r t  o f  t h e  bas is  f o r  my 
decis ion.  



V I  . UNACCEPTABLE ADVERSE EFFECTS 

O f  t h e  s t a t u t o r y  c r i t e r i a  mentioned i n  Sect ion I t h a t  t h e  Admin is t ra to r  
can consider  i n  determin ing whether a proposed discharge of dredged o r  
f i l l  ma te r i a l  w i l l  have an unacceptable adverse e f fec t  upon t h e  waters o f  
t h e  Un i ted  States, I f i n d  t h a t  s h e l l f i s h  beds, f i she ry  areas and w i l d l i f e  
areas are  app l i cab le  t o  t h e  Norden case. 

As shown i n  Sect ion I V ,  t h e  w i l d l i f e  values o f  t h e  Norden s i t e  a r e  
high. The s i t e  represents a d iverse  h a b i t a t  which i s  an i n t e g r a l  
p a r t  o f  t h e  Three M i l e  Creek ecosystem. It provides moderate t o  e x c e l l e n t  
h a b i t a t  f o r  smal l  mammals (e.g., swamp rabb i ts ,  nutria,, muskrat, and 
raccoon], b i r d s  G a r t T c u l a r l y  songbirds, wading b i r d s  and hawks), and 
var ious  r e p t i l e s  ( i  nc lud i  ng t h e  endangered American a1 1 i gato r )  and 
amphibians. Th is  w i l d l i f e  h a b i t a t  value i s  amply r e f l e c t e d  i n  t h e  h i g h  
o v e r a l l  H S I  determined f o r  t h e  s i t e  by t h e  FWS based on t h e i r  HEP ana lys is .  
The proposed f i l l i n g  would r e s u l t  i n  t h e  d i r e c t  and i r r e t r i e v a b l e  l o s s  o f  
t h i s  h a b i t a t  and t h e  death o r  displacement o f  t h e  animals t h a t  u t i l i z e  
it. Those d isp laced w i l l  move t o  s i m i l a r  wet land h a b i t a t  i n  t h e  area 
where they w i l l  compete f o r  resources (e.g., food and space) w i t h  o the rs  
o f  t h e i r  k ind .  Because these adjacent areas a1 ready have animal populat ions,  
t h e  net  r e s u l t  w i l l  l i k e l y  be o v e r a l l  lower animal populat ions over  t ime. 
(As shown below, t h e r e  has a l ready been subs tan t i a l  cumulat ive l o s s  of 
t h i s  t ype  of h a b i t a t  along Three M i l e  Creek w i t h  r e s u l t a n t  l oss  and 
displacement o f  animal populat ions.)  I consider  t he  l o s s  o f  t h i s  25 
acres of e c o l o g i c a l l y  va luab le  h a b i t a t  t o  be an unacceptable adverse 
e f f e c t  t h a t  w i  11 be det r imenta l  t o  w i l d l i f e  populat ions i n  t h e  area. 

The value o f  t h e  Norden s i t e  t o  t h e  downstream f i s h e r i e s  and s h e l l -  
f i s h e r i e s  i n  Mob i le  R i v e r  and Mobi le  Bay was a l s o  e labora ted  upon i n  
Sect ion  I V .  The amount o f  p l a n t  biomass produced a t  t h e  s i t e  i s  comparable 
t o  o the r  s i m i l a r  wet lands i n  t he  area and much of i t  i s  exported downstream 
v i a  t i d e s  t o  t h e  Mob i le  R i v e r  and Mobi le  Bay i n  t h e  form o f  n u t r i e n t -  
enr iched d e t r i t u s .  Th i s  d e t r i t u s  i s  considered s i g n i f i c a n t  t o  t h e  f i s h  
aqd s h e l l f i s h  o f  Mob i le  R i v e r  and Mobi le  Bay, e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  
as a food source. Because o f  t h e  decrease i n  t h e  product ion  and expor t  
o f  p l a n t  biomass (1  .em; d e t r i t u s )  t h a t  w i l l  r e s u l t  from f i l l i n g  t h i s  
25 acres wet land s i t e  and t h e  importance o f  such d e t r i t u s  t o  t h e  es tua r ine  
food webs, t h i s  p r o j e c t  w i l l  have s i g n i f i c a n t  impacts on f i s h  and s h e l l -  
f i s h e r y  resources o f  t h e  Mob i le  R i v e r  and Mobi le  Bay. I n  add i t ion ,  
because t h e  Norden s i t e  c u r r e n t l y  f unc t i ons  i n  p o l l u t i o n  f i l t e r i n g  (e.g., 
heavy metals,  pes t i c i des ,  i no rgan ic  n u t r i e n t s ,  organic wastes), i t s  
d e s t r u c t i o n  by f i l l i n g  w i l l  r e s u l t  i n  more p o l l u t a n t s  f l o w i n g  beyond 
Three M i l e  Creek t o  t h e  Mob i l e  R ive r  and Mobi le  Bay w i t h  l i k e l y  adverse 
impacts on she1 1 f i s h  and f i s h e r y  resources there.  
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These wetland losses and the  r e s u l t a n t  impacts on f i s h ,  s h e l l f i s h ,  

and w i l d l i f e  a re  considered even more s i g n i f i c a n t  when considered i n  a  
cumulat ive context.  H i s t o r i c a l l y ,  wetlands i n  t h e  Mobi le  D e l t a  a re  
repor ted  t o  have decreased by 3,946 acres (22%) as a  r e s u l t  o f  dredging 
and spoi 1  disposal.  Other est imates show t h a t  approximately 1,651 
acres have been f i l l e d  i n  t h e  Mob i le  Harbor alone. Although not  a1 1  
f i  1  l e d  areas were wetlands, wet1 ands probably comprised a  s u b s t a n t i a l  
p o r t i o n  o f  t h e  l o s t  area. I n  add i t ion ,  a  recent  study by t h e  FWS o f  
t h e  U.S. Geological Survey's Mobile, A1 abama 7.5 minute quadrangle map 
(cover ing  t h e  Mob i le  area)  i n d i c a t e s  t h a t  wetlands have s u f f e r e d  sub- 
s t a n t i a l  losses s ince  1956 amounting t o  3,546 acres. Most o f  t h e  
fo res ted  wetlands and f r e s h  marsh losses s ince  1956 occurred a long 
Three M i l e  Creek. Th is  cumulat ive l oss  i s  a l so  obvious on h i g h  a l t i t u d e  
a e r i a l  photographs o f  Three M i l e  Creek (egg., Hickory S t r e e t  San i ta ry  
L a n d f i l l ) .  Th is  incremental l o s s  o f  wetlands imposes s u b s t a n t i a l  harm 
t o  t h e  w i l d l i f e ,  f i s h  and s h e l l f i s h  resources o f  t h e  Mob i le  Estuary, 
and makes t h e  l oss  f rom f i l l i n g  t h e  i n s t a n t  s i t e  unacceptable. 

EPA's Sect ion  404(b) (1 ) Guide1 i nes i n d i c a t e  t h a t  no d ischarge o f  
dredged o r  f i l l  ma te r ia l  s h a l l  be pe rm i t t ed  i f  t h e r e  i s  a  p r a c t i c a b l e  
a l t e r n a t i v e  t o  t h e  proposed discharge which would have l e s s  adverse 
impact on t h e  aquat ic  ecosystem, so l ong  as t h e  a l t e r n a t i v e  does no t  
have o the r  s i g n i f i c a n t  adverse environmental consequences. As i n d i c a t e d  
i n  Sect ion  V, t h e  404(c) regu la t i ons  i n d i c a t e  t h a t  I should g i v e  con- - 
s i d e r a t i o n  t o  re levan t  p o r t i o n s  o f  t h e  Sect ion  404(b) (1 ) Gui del  i nes  i n  
e v a l u a t i n g  what i s  an unacceptable adverse ef fect .  I have considered u 
t h e  a v a i l a b i  1  i t y  o f  p r a c t i c a b l e  a1 t e r n a t i  ves based upon t h e  i n fo rma t ion  
i n  t h e  record, i n c l u d i n g  t h e  Special  Task Force  F i n a l  Report on a l t e rna -  
t i  ves, and conclude. t h a t  1  ess envi  ronmental l y  damaging a1 t e r n a t  i ves t o  
t h e  Norden proposal a re  a v a i l a b l e  and t h a t  s a i d  a l t e r n a t i v e s  a re  prac- 
t i c a b l e  t a k i n g  i n t o  cons ide ra t i on  costs, techno1 ogy and l o g i s t i c s .  
Th is  c o n c l u s i o n ~ r e i n f o r c e s  my conclus ion t h a t  t h e  adverse impacts on 
s h e l l f i s h  beds and f i s h e r y  areas and w i l d l i f e  areas, if t h e  s i t e  i n  
ques t ion  were t o  be f i l l e d ,  a re  unacceptable. 

VII. PRQHIBITION ON USE OF THE M.A. NORDEN SITE 
FOR SPECIFICATION AS A DISPOSAL SITE 

Sect ion  404(c)  au thor izes  several  degrees of 1  i m i  t a t i  on on d ischarge 
o f  dredged o r  f i l l  m a t e r i a l  a t  a  d isposal  s i t e .  Where t h e  f a c t s  warrant 
it, I may p r o h i b i t  a1 1  f u t u r e  discharges of a1 1  dredged o r  . f i l l  m a t e r i a l  
a t  a  s i t e ,  whether o r  n o t  t he  s i t e  has p rev ious l y  been s p e c i f i e d  i n  a  404 
permit .  I f  t h e r e  i s  a l ready a  permi t ,  my a c t i o n  would be a  "withdrawal 
o f  s p e c i f i c a t i o n " ;  if no pe rm i t  has been issued, my a c t i o n  would be a  
" p r o h i b i t i o n  o f  spec i f i ca t i on . "  On t h e  o t h e r  hand, where some mate r ia l s  
w i  11 have s i g n i f i c a n t l y  l ess  damaging e f f e c t s  than others,  o r  where 
l i m i t i n g  discharges t o  p a r t i c u l a r  p laces o r  t o  a  p a r t i c u l a r  manner w i l l  
lessen t h e  l i k e l i h o o d  o f  unacceptable adverse e f f e c t s ,  I may simply --J 
" r e s t r i c t , "  o r  cond i t i on ,  the  use o f  t he  s i t e  f o r  s p e c i f i c a t i o n .  



I n  t h e  present s i t u a t i o n ,  a f t e r  cons idera t ion  of t he  record i n  t h i s  
case, i n c l u d i n g  p u b l i c  comments, t h e  hear ing  record, t h e  Special  Task 
Force F i n a l  Report, comments f rom t h e  Ch ie f  o f  Engineers, and a f t e r  con- 
s u l t a t i o n  w i t h  t h e  app l icant ,  I have determi ned t h a t  unacceptable adverse 
e f fec ts  w i l l  occur on s h e l l f i s h  beds and f i s h e r y  areas and w i l d l i f e  
areas as a  r e s u l t  o f  t h i s  p ro jec t .  Because the re  i s  no th ing  i n  t h e  
record  t h a t  i n d i c a t e s  t h a t  c e r t t i n  p a r t s  o f  t h e  Norden s i t e  are l ess  
impor tan t  than o thers  t o  f i s h ,  s h e l l f i s h  o r  w i l d l i f e ,  and because t h e  
adverse impacts cou ld  n o t  be e l im ina ted  by r e s t r i c t i n g  d isposal  t o  c lean 
fill, I do no t  consider  a  mere r e s t r i c t i o n  on t h e  use o f  t h e  s i t e  t o  be 
appropr iate.  Therefore, I am hereby e x e r c i s i n g  my a u t h o r i t y  t o  p r o h i b i t  
t h e  use of t h e  25 acre area i n  quest ion  f o r  s p e c i f i c a t i o n  as a  d isposal  s1 - 
s i t e .  > 
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